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satisfactory service in a position ex-
cepted from the competitive service.

[28 FR 10023, Sept. 14, 1963, as amended by
E.O. 12125, 3 CFR, 1979 Comp., p. 375]

§ 3.2 Appointments without competi-
tive examination in rare cases.

Subject to receipt of satisfactory evi-
dence of the qualifications of the per-
son to be appointed, OPM may author-
ize an appointment in the competitive
service without competitive examina-
tion whenever it finds that the duties
or compensation of the position are
such, or that qualified persons are so
rare, that, in the interest of good civil-
service administration, the position
cannot be filled through open competi-
tive examination. Any person here-
tofore or hereafter appointed under
this section shall acquire a competitive
status upon completion of at least one
year of satisfactory service and compli-
ance with such requirements as OPM
may prescribe. Detailed statements of
the reasons for the noncompetitive ap-
pointments made under this section
shall be published in OPM’s annual re-
ports.

§ 3.3 Conversion of appointments.
Any person who acquires a competi-

tive status under this part shall have
his appointment converted to career-
conditional appointment unless he
meets the service requirement for ca-
reer appointment prescribed under
§ 2.2(a) of this subchapter.

PART 4—PROHIBITED PRACTICES
(RULE IV)

Sec.
4.1 Prohibition against political activity.
4.2 Prohibition against racial, political or

religious discrimination.
4.3 Prohibition against securing withdrawal

from competition.

AUTHORITY: 5 U.S.C. 3301, 3302.

§ 4.1 Prohibition against political ac-
tivity.

No person employed in the executive
branch of the Federal Government, or
any agency or department thereof,
shall use his official authority or influ-
ence for the purpose of interfering with
an election or affecting the result
thereof. No person occupying a position

in the competitive service shall take
any active part in political manage-
ment or in political campaigns, except
as may be provided by or pursuant to
statute. All such persons shall retain
the right to vote as they may choose
and to express their opinions on all po-
litical subjects and candidates.

[28 FR 10024, Sept. 14, 1963]

§ 4.2 Prohibition against racial, politi-
cal or religious discrimination.

No person employed in the executive
branch of the Federal Government who
has authority to take or recommend
any personnel action with respect to
any person who is an employee in the
competitive service or any eligible or
applicant for a position in the competi-
tive service shall make any inquiry
concerning the race, political affili-
ation, or religious beliefs of any such
employee, eligible, or applicant. All
disclosures concerning such matters
shall be ignored, except as to such
membership in political parties or or-
ganizations as constitutes by law a dis-
qualification for Government employ-
ment. No discrimination shall be exer-
cised, threatened, or promised by any
person in the executive branch of the
Federal Government against or in
favor of any employee in the competi-
tive service, or any eligible or appli-
cant for a position in the competitive
service because of his race, political af-
filiation, or religious beliefs, except as
may be authorized or required by law.

[28 FR 10024, Sept. 14, 1963]

§ 4.3 Prohibition against securing
withdrawal from competition.

No person shall influence another
person to withdraw from competition
for any position in the competitive
service for the purpose of either im-
proving or injuring the prospects of
any applicant for appointment.

[28 FR 10024, Sept. 14, 1963, as amended at 45
FR 4337, Jan. 22, 1980]

PART 5—REGULATIONS, INVES-
TIGATION, AND ENFORCEMENT
(RULE V)

Sec.
5.1 Civil Service regulations.
5.2 Investigation and evaluations.
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5.3 Enforcement.
5.4 Information and testimony.

AUTHORITY: 5 U.S.C. 3301, 3302; E.O. 12107.

SOURCE: 45 FR 4337, Jan. 22, 1980, unless
otherwise noted.

§ 5.1 Civil Service regulations.
The Director, Office of Personnel

Management, shall promulgate and en-
force regulations necessary to carry
out the provisions of the Civil Service
Act and the Veterans’ Preference Act,
as reenacted in title 5, United States
Code, the Civil Service Rules, and all
other statutes and Executive orders
imposing responsibilities on the Office.
The Director is authorized, whenever
there are practical difficulties and un-
necessary hardships in complying with
the strict letter of the regulation, to
grant a variation from the strict letter
of the regulation if such a variation is
within the spirit of the regulations,
and the efficiency of the Government
and the integrity of the competitive
service are protected and promoted.
Whenever a variation is granted the Di-
rector shall note the official record to
show:

(a) The particular practical difficulty
or hardship involved, (b) what is per-
mitted in place of what is required by
regulations, (c) the circumstances
which protect or promote the effi-
ciency of the Government and the in-
tegrity of the competitive service, and
(d) a statement limiting the applica-
tion of the variation to the continu-
ation of the conditions which gave rise
to it. Like variations shall be granted
whenever like conditions exist. All
such decisions and information con-
cerning variations noted in the official
record shall be published promptly in a
Federal Personnel Manual Letter or
Bulletin and in the Director’s next an-
nual report.

§ 5.2 Investigation and evaluations.
The Director may secure effective

implementation of the civil service
laws, rules, and regulations, and all Ex-
ecutive orders imposing responsibil-
ities on the Office by:

(a) Investigating the qualifications
and suitability of applicants for posi-
tions in the competitive service. The
Director may require appointments to
be made subject to investigation to en-

able the Director to determine, after
appointment, that the requirements of
law or the civil service rules and regu-
lations have been met.

(b) Evaluating the effectiveness of:
(1) Personnel policies, programs, and
operations of Executive and other Fed-
eral agencies subject to the jurisdic-
tion of the Office, including their effec-
tiveness with regard to merit selection
and employee development; (2) agency
compliance with and enforcement of
applicable laws, rules, regulations and
office directives; and (3) agency person-
nel management evaluation systems.

(c) Investigating, or directing an
agency to investigate and report on,
apparent violations of applicable laws,
rules, regulations, or directives requir-
ing corrective action, found in the
course of an evaluation.

(d) Requiring agencies to report, in a
manner and at times as the Director
may prescribe, personnel information
the Director requests relating to civil-
ian employees in the Executive branch
of the Government, as defined by sec-
tion 311 of the Civil Service Reform Act
of 1978, including positions and officers
and employees in the competitive, ex-
cepted and Senior Executive services,
whether permanent, career-condi-
tional, temporary or emergency.

§ 5.3 Enforcement.
(a) The Director is authorized to en-

sure enforcement of the civil service
laws, rules, and regulations, and all ap-
plicable Executive orders, by:

(1) Instructing an agency to separate
or take other action against an em-
ployee serving an appointment subject
to investigation when the Director
finds that the employee is disqualified
for Federal employment. Where the
employee or the agency appeals the Di-
rector’s finding that a separation or
other action is necessary, the Director
may instruct the agency as to whether
or not the employee should remain on
duty and continue to receive pay pend-
ing adjudication of the appeal: Pro-
vided, That when an agency separates
or takes other action against an em-
ployee pursuant to the Director’s in-
structions, and the Director, on the
basis of new evidence, subsequently re-
verses the initial decision as to the em-
ployee’s qualifications and suitability,
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the agency shall, upon request of the
Director, restore the employee to duty
or otherwise reverse any action taken.

(2) Reporting the results of evalua-
tion or investigations to the head of
the agency concerned with instructions
for any corrective action necessary, in-
cluding cancellation of personnel ac-
tions where appropriate. The Director’s
findings resulting from evaluations or
investigations are binding unless
changed as a result of agency evidence
and arguments against them. If, during
the course of any evaluation or inves-
tigation under this section, the Direc-
tor finds evidence of matters which
come within the investigative and
prosecutorial jurisdiction of the Spe-
cial Counsel of the Merit Systems Pro-
tection Board, the Director shall refer
this evidence to the Special Counsel for
appropriate disposition.

(b) Whenever the Director issues spe-
cific instructions as to separation or
other corrective action with regard to
an employee, including cancellation of
a personnel action, the head of the
agency concerned shall comply with
the Director’s instructions.

(c) If the agency head fails to comply
with the specific instructions of the Di-
rector as to separation or other correc-
tive action with regard to an employee,
including cancellation of a personnel
action, the Director may certify to the
Comptroller General of the United
States the agency’s failure to act to-
gether with such additional informa-
tion as the Comptroller General may
require, and shall furnish a copy of
such certification to the head of the
agency concerned. The individual with
respect to whom such separation or
other corrective action was instructed
shall be entitled thereafter to no pay
or only to such pay as appropriate to
effectuate the Director’s instructions.

§ 5.4 Information and testimony.
When required by the Office, the

Merit Systems Protection Board, or
the Special Counsel of the Merit Sys-
tems Protection Board, or by author-
ized representatives of these bodies,
agencies shall make available to them,
or to their authorized representatives,
employees to testify in regard to mat-
ters inquired of under the civil service

laws, rules, and regulations, and
records pertinent to these matters. All
such employees, and all applicants or
eligibles for positions covered by these
rules, shall give to the Office, the Merit
Systems Protection Board, the Special
Counsel, or to their authorized rep-
resentatives, all information, testi-
mony, documents, and material in re-
gard to the above matters, the disclo-
sure of which is not otherwise prohib-
ited by law or regulation. These em-
ployees, applicants, and eligibles shall
sign testimony given under oath or af-
firmation before an officer authorized
by law to administer oaths. Employees
are performing official duty when tes-
tifying or providing evidence pursuant
to this section.

PART 6—EXCEPTIONS FROM THE
COMPETITIVE SERVICE (RULE VI)

Sec.
6.1 Authority to except positions from the

competitive service.
6.2 Schedules of excepted positions.
6.3 Method of filling excepted positions and

status of incumbents.
6.4 Removal of incumbents of excepted posi-

tions.
6.5 Assignment of excepted employees.
6.6 Revocation of exceptions.
6.7 Movement of persons between the civil

service system and other merit systems.
6.8 Specified exceptions.

AUTHORITY: 5 U.S.C. 3301, 3302.

SOURCE: 28 FR 10025, Sept. 14, 1963, unless
otherwise noted.

§ 6.1 Authority to except positions
from the competitive service.

(a) OPM may except positions from
the competitive service when it deter-
mines that appointments thereto
through competitive examination are
not practicable. These positions shall
be listed in OPM’s annual report for
the fiscal year in which the exceptions
are made.

(b) OPM shall decide whether the du-
ties of any particular position are such
that it may be filled as an excepted po-
sition under the appropriate schedule.

(c) Notice of OPM’s decision granting
authority to make appointments to an
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